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ROAD TRAFFIC (MISCELLANEOUS AMENDMENTS) BILL 2012 
Second Reading 

Resumed from 28 November. 

HON GIZ WATSON (North Metropolitan) [11.29 am]: Last night I was concluding my comments on a 
research document titled “Independent Review of the ‘AFP Urgent Duty Driving and Police Pursuit Guideline 
Review 2007’”. Paragraph 1.7(b) of the executive summary states — 

Car theft or suspicion of it is not in itself a serious enough offence, even if proved, to put the 
community at the increased risk caused by a pursuit. 

The Greens (WA) strongly oppose the mandatory minimum sentences contained within clauses 6, 7 and 9 of the 
Road Traffic (Miscellaneous Amendments) Bill 2012, particularly those of imprisonment and in relation to child 
offenders, for the reasons I have previously expressed at length that have been extensively recorded in Hansard 
over the years. On 20 April, The West Australian reported that the Commissioner of Police supported tougher 
penalties but not mandatory sentencing, which I think is worth noting. From the literature, I am also concerned 
that Aboriginal people, including children, may be disproportionately involved in police pursuits, and therefore 
stand to be disproportionately affected by the mandatory provisions in this bill. The Greens will oppose clauses 
6, 7 and 9.  

The shadow Attorney General has expressed his concerns about the defence for police and the reversal of onus 
of proof in clause 11 of the bill. Instead of the prosecution having to prove the elements of the offence beyond a 
reasonable doubt, the defence must prove certain things on the balance of probabilities. The police minister’s 
view is that, effectively, the outcome will be the same because she considers that no prosecution will occur if a 
defence is clearly available. That is the same line the government took when the Greens objected to a similar 
provision in the Misuse of Drugs Amendment Bill 2011. Our view was then, and still is, that the government’s 
position misses the point. We are talking about the principle of where the onus should lie after a decision has 
been taken to prosecute and the case comes to court for determination. At that point it is currently, and should 
remain, for the prosecution to prove beyond a reasonable doubt that the accused was doing something that she or 
he was not allowed to do. That said, I understand that the Western Australian Police Union is happy with the 
provision and that the use of the defence is optional; officers who have concerns about it can choose to either use 
it or require the prosecution to prove its case in the same way as previously. What the prosecution has to prove 
has not changed in respect of three of the four provisions to which the defence is available. The change to the 
fourth provision is of concern for different reasons that I will discuss in regard to the delegation of the 
commissioner’s guidelines, policies and directions in clauses 9 and 11. 

Clause 9 amends section 60, “Reckless driving”. Currently, that provision excuses police officers from being 
charged with driving at a speed that the act deems reckless if they are on official duty and travelling at a speed 
necessary to prevent the commission or continuation of an offence, or to apprehend an offender or to assist an 
emergency driver—for example, fire, emergency rescue or ambulance. In addition, reasonable care must be 
taken, and unless it is reasonable not to, a blue and red flashing light displayed or alarm must be sounded. This 
bill will change that. The requirements to be a police officer on official duty, take reasonable care and use lights 
and alarms will still apply, but the requirement of necessity in relation to specific purposes will go. Instead, the 
driving must be substantially in accordance with the commissioner’s policies and guidelines relating to driving 
applicable at the time, and any direction given under such policy or guideline.  

I appreciate that during the briefing provided on this bill, I, Hon Kate Doust and probably others were afforded 
the opportunity to read the current policy and guideline that applies, which is at least a start. I understand the 
reason for the desire that those policies and guidelines not be made public in that they might provide a guide for 
anybody who sought to flout them. That is the dilemma, and on this occasion I accept that it is perhaps not 
appropriate to table such a document. However, the issue is that such a guideline is open to be changed by the 
police at any point in time without notification to the Parliament, which creates a dilemma in that we are, I guess, 
conferring that power on the police service.  

Clause 11—the general defence provision—is similar but not quite the same. Through that clause the 
requirement to take reasonable care will change to a more onerous requirement that in all the circumstances it 
must be reasonable and in the public interest to drive in that manner. No statutory guidance is provided, as I have 
just indicated, regarding how the court is to assess what is in the public interest, so that will need to be worked 
out by the courts.  
The two main public interests at stake are public safety and the apprehension of offenders. Some Western 
Australian statutes provide guidance and specify particular factors for the court to take into account, and some do 
not, so the omission does not seem unusual. The overall limitation that the context be reasonable and in the 
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public interest does not exist in clause 9 as drafted. The reasonability requirement in clause 9 does not relate to 
the context; it simply requires the driver to take reasonable care when driving at those speeds. In the other place 
the minister refused to table or otherwise make public the contents of the commissioner’s policies and 
guidelines, although she acknowledged that they may become evidence in court cases. It is understandable, as I 
said a minute ago, that the police do not want offenders to know the risky behaviour that will lead to a pursuit 
being terminated, because, theoretically, offenders may then set out to create those circumstances. I note that 
research indicates that offenders are young male thrillseekers—not the type to do research. As an alternative, the 
minister offered members a briefing, of which I availed myself; however, that is not satisfactory as, at best, it is 
only a snapshot of current policies and guidelines. There is no provision for members of Parliament to be kept 
informed of any future changes.  

Clause 9 is of concern because, effectively, Parliament is abrogating its ability to legislate what is and is not an 
offence. If passed, clause 9 will mean that what is or is not an offence in this context will vary depending on the 
content of the commissioner’s policies and guidelines at the time. That content will not always even be known to 
the Parliament, let alone scrutinised by it; indeed, during debate in the other place even the minister admitted that 
she had read only a summary of the current policies and guidelines. Parliamentarians and the public alike will 
not know and have no say on whether the content reflects relevant coronial recommendations or reputable 
research. A report by the Australian Institute of Criminology on police pursuits, which might also inform policy, 
is due to be published this year.  

Parliamentarians and the public will also not always know how much guidance the contents actually give, or 
whether, as the State Coroner is reported to have said about the 2009 version of the guidelines, there is so much 
of a subjective element that it is effectively individual officers who decide whether and how to pursue. As 
indicated in the literature I referred to earlier, pursuits are, in practice, usually so short that it is the individual 
officers who decide whether to commence and terminate them.  

By this clause we who are elected to represent the public on public policy issues will be given absolutely no say 
on the critical public policy issue of broadly identifying the situations that merit police driving at extremely high 
speeds, notwithstanding the high risks to the officers, suspects and innocent third parties. The provision is not 
limited to car chases. It includes other high-speed driving that might, depending on the guidelines at the time, 
include, for example, travel to attend an armed robbery in progress or travel to deliver a donor organ. Again, it 
would be horribly ironic if this life-saving mission resulted in a crash in which someone else died.  

In April this year, WAtoday reported that Tasmania permits police pursuits only in special circumstances; I 
understand the police instead clamp or confiscate the driver’s vehicle afterwards. Queensland does not permit 
police pursuits for traffic offences or stolen vehicles. On the other hand, our Commissioner of Police was 
reported as saying that banning police pursuits, for example in pursuit of a stolen vehicle, has resulted in a sort of 
anarchy on the road. The outcome of a poll of readers of that article, albeit a non-scientific process involving 
only 836 votes, was that 61 per cent thought that the decision whether to pursue should belong only to police, but 
24 per cent thought police pursuits should be banned for traffic offences and stolen vehicles, and 15 per cent 
thought police pursuits should be banned altogether. 

So the question really is: when is it worth it? It is a difficult question to answer, but it is not appropriate, as 
clause 9 proposes, for Parliament, as the community’s elected representatives, to, firstly, entirely refuse to 
answer it and, secondly, deny itself the ability to scrutinise or even always know the answers reached by 
whoever is the Commissioner of Police at the time—not when the question really is a question of life or death. 
With those comments, we will indicate during the committee stage our opposition to various clauses in this bill. 
Depending on how the debate progresses, we will reserve our position on the final bill. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [11.40 am] — in reply: I thank 
honourable members for their contributions to the debate. I particularly thank the opposition for its support for 
the Road Traffic (Miscellaneous Amendments) Bill 2012 in at least broad terms, with one significant exception 
that I will come to shortly. As members have identified, the bill does two things. It increases penalties for 
various offences related to those trying to evade police pursuits and mandates minimum penalties for some other 
offences. Otherwise, it provides for a specific defence for police officers who may be involved in events in the 
course of driving in the execution of their duties when death or bodily harm may eventuate. 

Dealing with the question of penalties first, I note Hon Giz Watson’s comments about the bill. Certainly, the 
Greens’ opposition to just about any increase in penalty is well known, and the government is aware of that. In 
respect of mandatory penalties, the government has used those provisions very sparingly and carefully. We have 
used them sparingly because they always carry with them certain risks and, in any event, may lose any efficacy if 
they are overused. Generally, we have used them only when we consider that there is some strong public policy 
objective that needs to be pursued and would justify them. As the Greens would well know, there are already 
certain offences under the Criminal Code that carry mandatory penalties, and there have been for quite some 
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time. The Road Traffic Act is replete with them, and has been for quite some time, in respect of drink-driving 
offences and the like. 

Including this present legislation, the government has passed three bills that impose a true mandatory penalty of 
an immediate term of imprisonment. One bill, which recently became law as the Criminal Organisations Control 
Act, imposes mandatory penalties that are deliberately intended to ensure that members of criminal organisations 
face lengthy terms of imprisonment, with the objective of disrupting those organisations and fragmenting them. 
The purpose of those terms of imprisonment has been to make it plain to those so inclined that membership of 
criminal organisations is counterproductive to their interests. The other piece of legislation is the Criminal Code 
Amendment Act 2009, which imposes mandatory minimum terms of imprisonment for persons who assault and 
cause harm to police officers and other categories of emergency workers. The policy of that bill has been realised 
in an overall reduction in the number of assaults on police officers over the last several years. In this instance, 
the rationale was, firstly, that the existing penalty structure was, in our assessment, very inadequate in reflecting 
the very significant risks to both police officers in the execution of their duty and other drivers that occur when a 
person flees a police officer, whatever that person’s motive may be. 

Under section 53(1) of the Road Traffic Act 1974, a person is subject to a fine of up to $300 for a first offence of 
failing to stop when called upon to do so by police. In the 2011–12 financial year, the average fine for all 
offenders was $263. For a first offence of reckless driving under section 60 of the Road Traffic Act, the penalty 
is a fine of up to $2 000 or up to nine months’ imprisonment. In 2011–12, five per cent of adult offenders 
sentenced for reckless driving received a term of immediate imprisonment. In respect of people involved in 
pursuits, the government conducted a manual analysis of the records and court outcomes of all police pursuits 
recorded from September 2011 to March 2012. Of the 139 police pursuits during that period, 95 resulted in court 
outcomes, including 75 with at least a charge of reckless driving arising out of that pursuit, and 68 per cent of 
those did not receive a term of immediate imprisonment. The government has concluded that some of those 
mandatory minimums will have a very significant effect on sentencing outcomes, particularly for offenders 
engaged in reckless driving and failing to stop when called upon. Other mandatory minimums, particularly for 
the higher level offences, are there to prevent the disparity with the lower level offences that now carry 
mandatory minimums to ensure that all offenders go to jail. Secondly, having regard to the level of recidivism 
amongst offenders, jailing people who are willing to flee police at greater rates than is presently the case will 
serve the objective of taking off our roads a specific cohort of offenders who are extremely dangerous to the 
public. Of the 139 adult drivers in police pursuits, 116—that is just short of 84 per cent—had some previous 
traffic-related offence, with those 116 having an average of eight offences each; 56 per cent had at least one prior 
offence for reckless driving; 10 per cent had at least one prior offence for dangerous driving; 59 per cent had at 
least one prior offence for failing to stop; 73 per cent had at least one prior offence for no motor driver’s licence; 
and 24 per cent had at least one prior offence for stealing a motor vehicle. 

In respect of the general comments that Hon Giz Watson made regarding the desirability of discontinuing 
pursuits, pursuits and the like are one of the most high-risk and challenging aspects of policing. For this reason, 
they are an instrument of last resort. A decision to pursue a vehicle is not taken lightly or indiscriminately; it is 
done because no alternatives are available to the officers. I note that there was a reference to how many more 
people are killed as a result of police pursuits of fugitives rather than in shootings and a reference to police cars 
being the weapons used by police. I thought that was a particularly unfortunate turn of phrase. I do not think the 
police try to use their vehicles as weapons. If some kind of learned commentator was being quoted, he really 
needs to rethink his attitude. 
Although the idea of stopping police pursuits of fleeing vehicles has been considered a number of times in recent 
years, it has been accepted that they are vital to modern-day policing. There is a serious moral hazard in allowing 
offenders to avoid law enforcement simply by committing more and more serious offences at the expense of 
other road users. Further, failure to pursue could encourage would-be offenders to try to outrun police at every 
opportunity. For example, since 2011 Queensland has had a policy that bars its officers from engaging in 
pursuits unless the offender is a violent, high-risk offender or lives are threatened. However, on 16 November 
this year an article in The Courier-Mail reported that Queensland police had seen a frightening increase in 
criminals deliberately taunting and stalking police in their cars, knowing full well that police are not allowed to 
pursue them. The article further reported that at least one teenage car thief had phoned the Policelink hotline and 
000 during a chase to complain that police officers should not be tailing him. Although this represents the 
extreme end of the problem, it does illustrate the potential for a severe restriction in police responses to offenders 
and, in effect, a deviance amplification—that is, more rather than less offending and more rather than less risk. I 
do not recall Hon Giz Watson referring to this possibility in the course of her comments.  
To avoid this, WA Police carries out pursuits in accordance with strict guidelines and policies that place 
paramount importance on the safety of other road users, the officers involved and even the occupants of the 
fleeing vehicle. These policies and guidelines reflect international best practice and ensure that all officers 
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balance the inherent risks of their driving against the public benefit and community expectations that they will 
provide a proportionate and appropriate response to prevent crime and respond to emergencies. In respect of the 
aspects of the bill that deal with a defence to certain offences, it may be available to certain offences that may be 
prima facie committed by police should there be an accident on the roads while they are acting in the course of 
their duties. There are really two additions to the protections offered to police in this bill; one of which the 
opposition has spoken about and the other it has overlooked.  

Dealing with the opposition’s comments on proposed section 61A, if the government were satisfied that this 
section really reduced the existing level of protection, as the opposition claims, we would not be seeking to pass 
that amendment and I am certain the police union would not be supporting its passage. In this regard, the advice 
that we have received from Senior Counsel is that the bill provides an additional and appropriate level of 
protection for police and does not in any way affect existing levels of protection. That is also the advice that the 
police union has received.  
By way of background, the bill was introduced in the other place on 23 October 2011 following a period of 
consultation and discussion with the Western Australian Police Union. When the bill was debated in the other 
place on 6 November, the opposition made various claims about its content. These are direct quotes from 
Hansard. The opposition spokesperson claimed the bill “has diminished the protection for police officers”. He 
claimed — 

no longer can the accused, as Mr Rayney did in his trial … simply say that the prosecution’s case has 
not been proved and that he chooses not to give evidence. The police cannot do that anymore; they are 
in a different situation. 
… 
It takes away and diminishes police defence. It diminishes them and leaves them more exposed. 
… 
For the first time in Western Australia’s legal history, the government has seen fit to reverse the 
burden — 

I presume the burden of proof — 
and diminish the police defences. 
… 
This bill that the government has brought before the house will make it harder for police officers to 
defend their position. 
… 

We’ve now made it so that should you be charged by the police department, or by your superiors by 
internals — 

Presumably internal affairs — 

with dangerous driving causing death, there will be a burden of proof on you — 

I presume the police officer — 

to establish these three things beyond a reasonable doubt”—and that is wrong.  

Those were the claims made in the course of debate in the other place by the opposition spokesperson. All of 
these statements are wrong. I notice that the opposition spokesperson in the other place has since realised the 
wrongness of the last of those comments and resiled from them. The last was particularly absurd and contrary to 
the terms of the bill and basic legal principles.  

As to the merits of the amendment, the bill does not diminish the protection of police officers. It does not remove 
their capacity to take advantage of any of the other existing defences or exculpatory factors in either the Road 
Traffic Act or in the Criminal Code generally, and it does not eliminate the requirement on the prosecution to 
prove beyond reasonable doubt the elements of the offence against an accused police officer. Hon Giz Watson’s 
comment that instead of the prosecution having to prove its case beyond reasonable doubt that the onus was 
thrown on the defence is simply arrant nonsense. It provides a significant additional level of protection.  

I draw members’ attention to proposed section 61A(2), which states — 

Subsection (1) does not affect the application of any other defence the accused may have. 

The claim that any of the other defences are somehow being diminished is simply wrong even in the terms of the 
bill, if anyone has bothered to read it. There is nothing stopping a police officer from utilising any of the other 
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defences or exculpatory factors. Nothing in the proposed provision reverses the onus of proof for the proof of an 
offence onto the accused.  

As to the structure of the defence, the government has received advice from Senior Counsel. I understand that 
the Western Australian Police Union has confirmed the substance of that advice. According to my notes, the 
advice of Senior Counsel reads — 

As made clear by the proposed s.61A(2), the new defence does not alter the application of any other 
defence the accused may have. That is, the new defence provides an additional supplementary layer of 
protection to police officers and therefore it is impossible to lessen the current protections available. 
Section 61A(2), if enacted, would be in addition to s.36 of the Criminal Code, which provides that the 
defences contained in Chapter V of the Code apply to any offence under any statute law of Western 
Australia. This includes an offence under the RTA. Chapter V of the Code includes the ‘defence’ of 
mistake of fact in s.24 of the Code, which Mr Quigley — 

The member for Mindarie in the other place — 

used to illustrate his view that the defence would lessen protections. In fact, if s.61A(1) is enacted, a 
police officer may still utilise s.24 of the Code if it is evidentially apposite. 

From what I could gather of the legal opinion that Hon Kate Doust referred to yesterday and read out, which I 
note has not been previously disclosed to the government or even publicly, nothing in that — 
Hon Kate Doust: It has. It has been floating around for the last couple of weeks. I offered to table it yesterday 
and nobody took me up on that. It has been provided to anyone who has asked for it.  

Hon MICHAEL MISCHIN: It may have been floating around, but I do not think it has been provided to me.  

Hon Kate Doust: You are welcome to have a copy of it; I am happy to provide you with one.  

Hon MICHAEL MISCHIN: I would love to see it. In any event, nothing that I heard being read out alters the 
position that I have just stated that has been confirmed by Senior Counsel. Essentially, the bill does not reduce 
existing protections. Instead, the substance of the opposition’s legal opinion, as I understood it recounted by Hon 
Kate Doust, is that the amendment does not provide any more protection than is presently the case. I will 
summarise what I understand to be the reasoning. If a person has complied with the commissioner’s guidelines, 
they would not currently be said to be guilty of driving dangerously because the commissioner’s guidelines 
require drivers not to break the traffic laws unless it is safe to do so. The commissioner’s guidelines do not have 
statutory force in the context of an offence of reckless driving or dangerous driving causing death and the like. 
The first observation I make about that is that they do not cover the field of all the offences that police officers 
may be exposed to in the event that they encounter some misfortune in the course of complying with those 
guidelines. 
They also cover a broader area of driving than might otherwise be the case. Some of the categories of driving 
that are covered by the commissioner’s guidelines are significant. The advice from Senior Counsel is that the 
element contained in proposed section 61A(1)(b) has profound significance. The commissioner’s policies and 
guidelines may extend to matters well beyond the kinds of emergency that would be covered by the defence of 
emergency under section 25 of the Criminal Code, so already there is an extension of the protection and a 
defence available that is not otherwise covered by existing defences. It is simply wrong to say that it does not 
add anything to the law. Provided the officer is compliant with the conditions of the defence contained in clause 
11 of the Road Traffic (Miscellaneous Amendments) Bill 2012, it is obvious that they will have greater 
protection that that which is currently provided for under chapter 5 of the Criminal Code. The enactment of this 
additional defence will also have the impact of providing additional protection at the stage of the exercise of 
prosecutorial discretion. Consideration of the specific elements of the defence—including the prosecution’s 
knowledge about the circumstances of a police pursuit revealed, for example, by police internal investigations—
will guide the decision about whether there is a prima facie case against a police officer for a Road Traffic Act 
offence. 

As I mentioned, other forms of driving are also covered by policies issued by the commissioner which authorise 
the breaking of road rules from time to time under the Road Traffic Code and which may ameliorate any liability 
on a police officer for a breach of rules under the Road Traffic Code, but which will be embraced by this 
defence, which will apply to certain far more serious breaches under the Road Traffic Act. Most notably, for 
driving that occurs in the context of covert operations and the like, the current commissioner’s guidelines for 
emergency driving require drivers to ensure that they exercise reasonable care to receive the existing statutory 
protections for Road Traffic Code offences. The policy has attached to it the cautionary advice that drivers cannot 
rely on the policy as a statutory defence to dangerous and/or reckless driving, or to excuse serious errors of 
judgement. That is currently included in the commissioner’s guidelines for emergency driving. The commissioner 
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makes it quite plain to his officers that they cannot rely on compliance with the guidelines for any protection 
against far more serious driving offences causing harm under the Road Traffic Act, as opposed to infringements 
under the Road Traffic Code. That cautionary advice will, of course, no longer be applicable because drivers will 
be able to rely on the policy along with other matters in proposed section 61A as a statutory defence. 

The other point that the opposition appears to have overlooked is that the statutory defence does not require 
perfect compliance with the guidelines; it requires “substantial” compliance. Substantial compliance is 
intentionally an elastic term. The common meaning of “substantial”—“of ample or considerable amount”—is 
intended to account for the fact that the decisions made by officers when engaged in emergency driving duties 
are not made in a vacuum; rather, they are made under stress and are based on the information available to the 
officer at the time. Plainly, officers in that position are more likely to make mistakes that would not have been 
made with the wisdom of hindsight. If a matter goes to court, this provision is intended to give the court the 
necessary latitude to look into all the circumstances prevailing at the time of the offence, including whether the 
officer strictly complied with the black letter of the commissioner’s policies. It is intended that the officer’s 
actions will be looked at as a whole, within the circumstances of the incident, to determine whether the officer’s 
decisions have been made in good faith, and whether the officer has sought to comply with the guidelines and, 
largely, done so. I make the point that it is proper that there be onus on the police officer availing himself of the 
defence to establish that element, as it involves information almost exclusively within the officer’s own 
experience and knowledge. 

The third element of the defence—which imports that the driving is reasonable in the circumstances and in the 
public interest—is the final objective element. The question of whether something is reasonable in the 
circumstances is, again, to be judged by prevailing community standards. Although a generous defence is 
provided to police officers who have been called upon to protect the public interest in the course of their daily 
work and have, in the course of that work, driven in a manner that is dangerous to the public or any person in all 
circumstances; or, indeed, have been called upon in certain cases to drive in a fashion that would by all other 
standards be regarded as reckless, there is also now provision for them to be protected from criminal liability. 
However, that protection is, necessarily and quite appropriately, carefully constrained, although not as restrictive 
as that available in some other jurisdictions. I will come to that point in a moment. 

Possibly the most important practical feature of this defence—which has to a degree been overlooked—is that its 
presence is intended to reduce the risk that officers will ever find themselves subject to prosecution. We want to 
minimise the prospect that officers will be unnecessarily exposed to prosecution because, even if officers are 
ultimately exonerated, going through that process can be extremely stressful and disruptive to their police duties. 
It is presently the case, required by the commissioner’s guidelines, that when a crash occurs, an internal 
investigation will take place. Incidents involving police officers are investigated by the major crash investigation 
unit and the internal affairs unit, under the overall control of a senior investigating officer. The advice from the 
relevant WA Police deputy commissioner is that in cases in which the senior investigating officer establishes that 
a prima facie case exists, consideration will be given to the defence provisions contained in proposed section 
61A of the Road Traffic Act 1974. In situations in which it is believed that the officer in question would have 
strong grounds for being able to satisfy a court of these new defence provisions and there would, therefore, not 
be a reasonable prospect of conviction, a prosecution would not be commenced against the officer. In making 
this assessment, advice would, if required, be sought from either the Director of Public Prosecutions or the State 
Solicitor’s Office, depending upon the severity of the alleged offence. 

That will hopefully alleviate the concerns of many police officers who are genuinely trying to fulfil their public 
duties and are acting, as far as is practicable, within the context of the circumstances in which they find 
themselves, such as pursuing a felon or fugitive, or otherwise driving in accordance with their responsibilities. If 
they have done so in good faith, it will relieve them of the burden of potential criminal prosecution. If a 
prosecution were to take place as a result of some arguable defence being involved, an additional layer of 
protection is available to them, over and above those currently available under the Criminal Code, the Road 
Traffic Act and the Road Traffic Code. 
The advice received by the opposition seems to be fixated on the fact that the character of this defence is such 
that if the accused seeks to avail himself or herself of it, they will need to satisfy the elements of that defence on 
the balance of probabilities. I suspect that that is what Hon Giz Watson was groping towards when she talked 
about the reversal of the onus of proof. The way the law works is that the prosecution has to prove the elements 
of the offence beyond reasonable doubt. There are certain provisions in chapter 5 of the Criminal Code, and 
some may be written into other statutes, under which there is an evidential onus on an accused that the 
prosecution must overcome; there are also what are known as true defences. Those are not unknown to the 
criminal law. Indeed, the defence of insanity under the Criminal Code is one such defence in which the 
responsibility for establishing the criteria of the defence is upon the accused if they seek to avail themselves of it. 
It is not an uncommon one under the Road Traffic Act; indeed, the Road Traffic Act is replete with examples of 
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that sort of defence. I refer to some of them: section 15, section 45, section 49, section 55, section 56, section 59, 
section 63, section 64AAA, section 64AB and section 67; and there may be others. All of those require the 
accused to prove certain matters—not only to raise an evidential burden—in order to satisfy a tribunal of those 
matters on the balance of probabilities. So, it is not a reversal of the onus of proof for the offence; it is a quite 
legitimate establishment of the need to prove a defence to a certain standard, if one claims that one ought to be 
able to take advantage of it. It generally involves circumstances in which the factors are almost exclusively 
within the knowledge of the accused as to what their actions were, what their state of mind was and the like.  

It is also the same standard used in other Australian jurisdictions. The only other Australian jurisdiction that has 
a defence that offers a similar, albeit still lesser, level of protection to police officers is South Australia. Its Road 
Traffic Act provides a defence to charges of dangerous, reckless driving causing death or serious injury, if the 
defendant can prove that he or she was at the time of the offence carrying out duties as an emergency worker, 
acting in accordance with the directions of his or her employing authority and acting reasonably in the 
circumstances. The principal difference between the South Australian defence and the Western Australian one 
appears to be that South Australia requires full compliance with the directions of the employing authority, which 
would plainly include any guidelines, whether commissioner’s guidelines or otherwise; whereas what we are 
proposing in Western Australia is a substantial compliance, so it is rather more generous. I note that the 
opposition took a somewhat different view of what the appropriate formulation of the defence would be, and I 
also note there is an amendment on the supplementary notice paper to try to convert this into a different type of 
defence. To the extent that legal opinion has been obtained on the subject by the opposition, I do not recall 
whether there was any endorsement in that legal opinion for that sort of position being taken, so it seemed to be 
more of a — 

Hon Kate Doust: There is; if you read it you’ll see that there is. 

Hon MICHAEL MISCHIN: I have not had the chance to read it yet; I have only just got it. 

There is certainly a criticism of the way it is formulated now; I am not sure whether it was saying that, as a 
matter of public policy or reasonableness, it was a good idea to do it the other way, but maybe I am wrong, in 
which case I am keen to find out.  
In short, the government’s position is that this particular aspect of the bill provides an extra level of protection 
that would not otherwise be available. It goes beyond the levels of protection that are currently available. The 
bill is carefully formulated and, of course, we will be watching with some interest how the legislation is applied. 
If it proves that it does not achieve its objectives or works in some perverse fashion that has not been anticipated, 
we would be entirely open to amending the legislation in due course, but in the meantime it is calculated to 
achieve its objectives in a way that balances the interests of not only the police, but also the general public. I am 
gratified that the Police Union of Workers has come out in support of the current formulation. The police union 
sought its own advice and, as I understand from its press release of 13 November, it stated — 

“Our position has not changed and we fully support this Bill which is in the best interests of our 
members,” … 

“This Bill provides additional protection to the hard working police officers across the State and does 
not remove any of the existing defences already contained within the Criminal Code.  
“Mr Quigley’s outrageous claims amount to nothing more than political grandstanding.  

That is a matter of judgement. I will not comment on that — 

… 

“Legislation is never likely to be introduced into our criminal justice system that will erode the 
fundamental rights, which Mr Quigley claims, would have been lost.  

“Police officers deserve the protection that this legislation will provide and we look forward to it 
becoming law next week.” 

It will not, of course, be next week; with luck it will be this week. I hope that this legislation will pass through as 
expeditiously as possible. I also note that despite the advocacy of amendments, none was introduced in the other 
place. The government will not support the opposition’s amendment. The amendment will delay the passage of 
the bill, or has the potential to, and is otherwise, in the government’s view, unnecessary. I am gratified that the 
police union is also of the mind that the government’s objectives in this bill will be achieved through its current 
drafting. On that note, I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 
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Committee 
The Chair of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Michael Mischin (Attorney General) in 
charge of the bill. 

Clauses 1 to 5 put and passed. 
Clause 6: Section 59 amended — 
Hon GIZ WATSON: I will not go into any depth in repeating the comments I made in my second reading 
contribution. Suffice it to say that this clause contains a mandatory imprisonment provision, and the Greens 
consistently oppose mandatory imprisonment provisions that remove the discretion of the judiciary. To be 
consistent and to continue to make that point, we will oppose this cause.  
Clause put and a division taken, the Chair casting his vote with the ayes, with the following result — 

Ayes (29) 

Hon Liz Behjat Hon Wendy Duncan Hon Alyssa Hayden Hon Linda Savage 
Hon Matt Benson-Lidholm Hon Phil Edman Hon Col Holt Hon Sally Talbot 
Hon Helen Bullock Hon Sue Ellery Hon Robyn McSweeney Hon Ken Travers 
Hon Jim Chown Hon Brian Ellis Hon Michael Mischin Hon Max Trenorden 
Hon Peter Collier Hon Jon Ford Hon Norman Moore Hon Ken Baston (Teller) 
Hon Mia Davies Hon Philip Gardiner Hon Helen Morton  
Hon Ed Dermer Hon Nick Goiran Hon Simon O’Brien  
Hon Kate Doust Hon Nigel Hallett Hon Ljiljanna Ravlich  

Noes (4) 

Hon Lynn MacLaren Hon Giz Watson Hon Alison Xamon Hon Robin Chapple (Teller) 

Clause thus passed. 
Clause 7: Section 59A amended — 
Hon GIZ WATSON: As stated in the second reading debate, we also oppose clause 7 as it contains mandatory 
imprisonment provisions. However, members may be pleased to hear that I do not intend to call for a division. I 
think I have made the point on the previous clause. 
Hon Michael Mischin: I was enjoying the exercise. 

Hon GIZ WATSON: It is good exercise for members. I have heard that members appreciate the opportunity to 
run up and down the stairs as it is the only exercise they are getting at the moment. But, all jokes aside—I know 
it is getting late—the Greens will oppose this clause, but I am not seeking to divide. 

Clause put and passed. 
Clause 8 put and passed. 
Clause 9: Section 60 amended — 
Hon GIZ WATSON: For the record, the Greens oppose this clause. It contains mandatory imprisonment 
provisions. 

Clause put and passed. 
Clause 10 put and passed. 
Clause 11: Section 61A inserted — 
Hon KATE DOUST: I move — 

Page 9, lines 7 and 8 — To delete “the accused satisfies the court that,”. 

I made reference to this amendment in my second reading contribution last night and articulated the reasons why 
we would seek to move this amendment, which we hope would address our primary concern that the 
government’s amendment reverses the onus of proof. This amendment would actually take away the reverse 
onus of proof and at least restore the situation to that in which the prosecution bringing the allegation against the 
police pursuit driver has to prove all the elements of the offence of dangerous driving beyond a reasonable doubt 
and the prosecution must negate all available defences beyond a reasonable doubt. In the Attorney General’s 
response to the second reading debate he made a couple of references to the advice of Mr Mark Trowell, QC, to 
the opposition on this particular amendment of the government to insert proposed section 61A. I alert the 
Attorney General to page 2 of that opinion that has been provided to us. I know that the Attorney General says 
that he has not had a lot of time to read it. In the second last paragraph, Mr Trowell states — 
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Section 61A appears on the face of it to offer more protection to police officers charged with reckless or 
dangerous driving when acting in the execution of their duty. It does not. Any protection suggested by 
the amendment is illusory, not only because of the reversal of the onus of proof, but also because of its 
practical effect. The amendment doesn’t provide any more protection to police officers than existing 
legislation. 

On that basis and on that advice, we will pursue this amendment. I know that the government will not support it. 
I have listened to what the Attorney General has said. I also heard the Attorney General say that perhaps 
sometime in the future, if needs be, the government may come back and revisit these types of matters. I know 
that the police union is very keen to get this legislation through. We understand that. In fact, we understand the 
politics of why that has happened. We know that the police union is endeavouring to do the best by its 
membership by making sure that its members are fully protected when they are required to participate in these 
types of high-speed pursuits. We support the work that the union is doing. Unfortunately, on this particular 
occasion we do not support this part of the legislation that is being proposed by the government. The opposition 
believes, based on the advice we have received and also on the view of our shadow Attorney General, that on 
this occasion this particular aspect of the legislation does not provide the level of protection or defence that it 
purports to do for those police officers who may be involved in this type of work. That is my only comment on 
our amendment. I already understand the government’s position and I expect that the Attorney General will 
provide a very short response articulating the government’s opposition to the amendment. We will then see what 
will happen with the amendment.  

Hon MICHAEL MISCHIN: I have canvassed the legal position and the government’s position. I note the 
reference to the second last paragraph on page 2 of the advice received from Mr Trowell—I have already pointed 
out that it is flawed. There are limitations in existing legislation. This does go further than that. In any event, no 
diminution of the current protections available to police officers in these circumstances is being proposed. That 
is quite clear from the terms of the proposed amendment to the Road Traffic Act. The government cannot 
support the opposition’s amendment. I move that the question be put.  

Hon GIZ WATSON: The effect of the amendment is to remove from the defence provision the part that says 
that the onus is on the accused. The assumption underlying it is that the court will then interpret the statutes as 
requiring the prosecution to negative it beyond reasonable doubt rather than requiring the accused to prove it on 
the balance of probabilities, as the current version of the bill clearly states. I am not sure if this assumption is 
correct. Therefore, it would be preferable for this amendment to clearly specify where the onus does lie. 
However, on balance, we are willing to support this amendment because we think it is more consistent with our 
policy position on these matters.   

Amendment put and a division taken, the Chair casting his vote with the ayes, with the following result — 

Ayes (14) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Linda Savage Hon Alison Xamon 
Hon Helen Bullock Hon Jon Ford Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Lynn MacLaren Hon Ken Travers  
Hon Kate Doust Hon Ljiljanna Ravlich Hon Giz Watson  

Noes (19) 

Hon Liz Behjat Hon Phil Edman Hon Alyssa Hayden Hon Helen Morton 
Hon Jim Chown Hon Brian Ellis Hon Col Holt Hon Simon O’Brien 
Hon Peter Collier Hon Philip Gardiner Hon Robyn McSweeney Hon Max Trenorden 
Hon Mia Davies Hon Nick Goiran Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Wendy Duncan Hon Nigel Hallett Hon Norman Moore  

            

Pair 

 Hon Adele Farina Hon Donna Faragher 

Amendment thus negatived. 

Clause put and passed. 
Clauses 12 to 14 put and passed. 
Title put and passed. 

Report 
Bill reported, without amendment, and the report adopted. 
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Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and passed. 
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